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The arts and crafts industry –
from the artist’s secret to patentable innovation
Severine Mas, a dual-qualified Solicitor and Avocat specialised in Intellectual Property
protection and litigation at Mas Legal, examines the different legal approaches taken by
France and the UK to the protection of the work of artisans
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he arts and crafts industry relies on a unique
economic model: the knowledge-driven economy. 1
In France, luxury ‘Artisanat’ is a very important
industry. French regulations maintain the list of trades
and crafts of Artisanat. Across France, there are 38,000
arts and crafts companies, the large majority of them
small and medium enterprises.2
These professions have unique skills and knowhow. There are a wide range of trades including
shoemakers, furriers, costume makers, cord and
ribbon manufacturers and glass blowers. In order to
promote this industrial heritage, the French State
created the label ‘Entreprise du Patrimoine Vivant’
(Living Heritage Company). This label recognises a
company’s commitment to preserving its heritage. It
also awards tax breaks and tax credits, in particular to
help in the training of apprentices.
Calais Lace is one of the pillars of French Artisanat,
with nearly 200 years of history. It is interesting
to note that lace looms used in the French Calais
Lace industry were invented in England in the 19th
century.
The need for conservation of this unique industrial
heritage is acknowledged by the European Commission.

The first Leavers lace looms were smuggled into Calais in
1816 by the English men Webster, Clark and Bonnington.
They came to seek their fortune in a market hungry for
lace, but also to escape socio-economic troubles in the
Nottingham region where lace looms were born. Lace looms
used today in the region of Calais are between 50 to 100
years old. 90% of the world’s Leavers looms are located in
France.3 At the turn of the 20th century, over 2,700 looms
could be found in Calais. 600 companies employed more
than 31,000 workers.
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The importance of training and employing young
people in these professions is also recognised.
However, it is clear that a lack of concrete action at
the European level is causing certain arts and crafts
industries to suffer from a lack of skilled craftsmen.
Entire sectors like the lace industry are under threat.
The majority of these luxury industries have
conserved their European-based economic model and
manufacturing processes. This has driven consumers’
demand for exceptionally high quality products. These
industries have also entered a new phase of rapid
change led by the mass media. ‘Haute couture’ aims
to conquer our streets. Fashion designers have begun
promoting their image in partnership with high street
brands. An example of this is Karl Lagerfeld for H&M.
In haute couture, it is notoriously difficult
to distinguish between mainstream fashion and
designs which are eligible for Intellectual Property
protection. The nature of the fashion industry makes
protection difficult. Some ready-to-wear brands have
regularly copied designs of fashion designers without
authorisation.
Although it is often difficult to objectively
demonstrate counterfeiting rather than the
following of a fashion trend, there is a line over
which a competitor can cross where they would be
likely to risk litigation. The copying of a substantial
portion of a competitor’s fashion collection would
demonstrate the will to unfairly attract a competitor’s
clients. As a consequence, the company copying the
collection could risk litigation proceedings for unfair
competition.
Regarding Intellectual Property rights protection
of Artisanat in Europe, there is no uniform rule. There
are large differences between French and English law.
In France, copyright regulations protect all created
works, whatever their kind, form of expression, merit
or purpose.4 In England, the purpose of the creation
may exclude the work from copyright protection. In
a recent case, the UK Supreme Court excluded from
copyright protection creative works having a purpose
other than purely artistic.5
Creations, protected de facto in France by Copyright

Laws, would need to be registered as designs in order
to receive protection in England. In the EU, a design is
entitled to protection to the extent that it is new and
has individual character. However, it is also important
to be aware of differences in registration laws between
France and the United Kingdom.
Novelty criteria requires that a design must not
be divulged to the public before the registration
request has been filed. A problem arises when a
French company markets a design in the United
Kingdom within a period of 12 months before filing
for protection under UK law. In France, the design
owner can sell products within this 12 month period.
In the UK, this commercialisation renders the novelty
criteria invalid, making registration impossible. French
fashion houses should thus examine their collections
before selling new items in the United Kingdom. This
would give them the opportunity to register designs
in the UK where appropriate.
Recent innovations such as 3D printing may lead
to the reproduction of virtually everything. Will 3D
printing have the same effect as digital technology,
allowing to mass-reproduce a creation in an identical

manner? We can only hope that manufacturers will
develop sophisticated means to identify their products
and tell them apart from copies.
Between tradition and modernity, Artisanat
is a source and promoter of exceptional talent
We have a duty to nurture this industrial
heritage and protect it for future generations. I
www.mas-legal.com

1 Dominique Foray, Professor, Ecole Polytechnique of Lausanne, L’industrie du luxe et l’économie de la connaissance, 2012. 2 Source : Onisep. 3 Source Fédération Française des
Dentelles et Broderies (FFDB). 4 Article L.112-1 Intellectual Property Code. 5 The ‘Star Wars Imperial Stormtrooper helmets’ were refused protection by the Supreme Court because
they are ‘utilitarian objects’, Lucasfilm Ltd v Ainsworth, [2011] UKSC 39.

Protection of trade secrets and craftsmanship: what is in the works?

I

n the legal world, craftsmanship is usually referred to as ‘know-how’ or ‘trade secrets’. Unlike
trademarks, copyright, designs and patents, trade secrets – which are an integral part of
the creative strategy of 75% of companies in the European Union (EU) – do not currently
benefit from strong protection granted by a harmonised and set framework of rules.
As a result, at the end of 2013, the European Commission proposed a new directive to harmonise
the protection of trade secrets in the 28 member-states of the EU.
The directive on the protection of undisclosed know-how and business information (trade secrets)
against their unlawful acquisition, use and disclosure, will protect trade secrets, being information that:
• is secret, in that it is not generally known or readily accessible to relevant persons in the field;
• has commercial value because it is secret; and
• has been subject to reasonable steps to keep it secret.
The acquisition of a trade secret will be unlawful in a range of circumstances where it is a result of breach of a
confidentiality agreement or other practice ‘contrary to honest commercial practices’.
A common set of remedies where there has been unlawful acquisition, disclosure and use of trade secrets, such as
interim and permanent injunctions, seizure and destruction of goods which result from the misuse of trade secrets and
damages to compensate the trade secrets holders for losses suffered, will be implemented by the new directive. Another
key change introduced is that some procedures will be in place to ensure the confidentiality of trade secrets during legal
proceedings.
Many legal practitioners hope that the new directive will come into force in 2015, and then be implemented by
each member-state by 2016.
The directive is good news for businesses, especially those focusing on craftsmanship. The new minimum level of
protection for trade secrets will give them greater certainty that their trade secrets are safe and may facilitate crossborder investment and innovation. However, these changes will not remove the need for confidentiality agreements,
especially as a pre-requisite to the exchange of valuable confidential information. I Annabelle Gauberti
Annabelle Gauberti is the founding partner of Crefovi, a London and Paris law firm specialised in advising the creative industries in general,
and the art and luxury goods sectors in particular. She is a solicitor of England & Wales, as well as an Avocat with the Paris bar. Annabelle is
also the President of the International Association of Lawyers for the Creative Industries (ialci).
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