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Notable headway is being made, on both sides of the pond, to
legislate for better protection and empowerment of right owners.
While such parallel progresses, made in the European Union and
the USA, do not relate to resolving the same business and legal
issues pertaining to copyright and neighbouring rights, they are
notable as they illustrate a power shift, away from tech companies
and their VOD and streaming platforms, as well as other
distribution channels such as satellite and online radio, towards
right owners such as music composers, performers, producers,
film directors, etc.

1. Adoption of the Directive on Copyright in the Digital Single Market
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In my article on “Copyright in the digital era: how the creative industries can cash in“, I detailed how the
European Commission president, Jean-Claude Juncker, published his political guidelines for a new
Europe which had, at its core, a connected Digital Single Market (“DSM“).
Central to the development of the DSM, is the implementation of the EU directive on copyright in the
DSM 2016/0280 (the “DSM Directive“) in the 28 member-states of the European Union (“EU“). The
key provisions of the DSM Directive include:
providing rights of fair remuneration in contracts for authors and performers (articles 14 to 16);
creation of an ancillary right for press publishers (article 11);
obligation of online service providers (social networks, platforms, etc) to take measures to prevent
infringement (article 13);
new mandatory exceptions to infringement (articles 3 to 4);
facilitating the use of out-of-commerce works by cultural heritage institutions (article 5).
The essence of each of these key provisions in the DSM Directive is set out in my article on “Copyright
in the digital era: how the creative industries can cash in“.
The aim of the DSM Directive is to reduce the differences between national copyright regimes and to
allow for wider online access to copyrighted works by users across the EU, in order to move towards a
proper DSM.
First introduced by the European Parliament Committee on Legal Affairs on 20 June 2018, the DSM
Directive was approved by the European Parliament on 12 September 2018, and will now enter formal
trilogue discussions (i.e. closed-door compromise negotiations held between the three bodies involved in
the legislative process of the EU institutions, which are the European Commission, the Council of the
European Union and the European Parliament, to finalise the wording of the DSM Directive). This
trilogue is expected to conclude in January 2019, with a final plenary vote taken by the European
Parliament then. Once the DSM Directive is signed into law, each of the 28 member-states of the EU will
have to transpose it in its national legal framework, during a two-year transposition period.
It is worth mentioning that, on 20 June 2018, when the European Parliament Committee on Legal Affairs
proposed the negotiating mandate on the DSM Directive to the European Parliament, such proposal was
rejected.
While Members of the European Parliament (“MEPs“) generally agree that most provisions set out in the
DSM Directive are non-controversial, the most contentious aspects of the DSM Directive are its articles
11 and 13. The former prevents online content platforms and news aggregators sharing links without
paying for them, while the latter requires online platforms to monitor and effectively enforce copyright
laws.
So what is the fuss all about?
Article 11 of the DSM Directive concerns press publications and deals with links to, or copies of, press
publications. Today, 57% of internet users access press content through social networks or search
engines; while the media cannot claim any rights on these hyperlinks. Article 11 sets out that right holders
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shall be able to obtain a fair and proportionate remuneration for the digital use of their press publications
from tech platforms, such as Facebook, Linkedin, Google, etc.
As the right owners to press publications most often will be the publishers, there is also a paragraph
incorporated, ensuring that the publishing houses will remunerate the actual authors, i.e. the journalists.
Merely sharing hyperlinks to articles, accompanied by “individual words” to describe them, can be done
freely.
Despite those restrictions to the scope of article 11, several MEPs view this article as a “link tax” (tax on
hyperlinks), and consequently an infringement of the freedom of expression.
Article 13 of the DSM Directive provides for the use of protected content – for instance, pictures, music,
code, videos – uploaded by someone other than the right holder to online content sharing service
providers, which store and give access to large amounts of works, such as YouTube or DailyMotion.
When article 13 of the DSM Directive will enter into force, platforms will have to enter into licensing
agreements with right holders, regarding the use of the protected content. This will probably be done
through a compulsory licensing system, which already exists for other areas relating to the use of
intellectual property protected material.
If it is not possible to enter into licensing agreements with the right holders, the platforms and right
holders must cooperate in order to ensure that unauthorised protected works are not available on these
platforms.
Therefore, article 13 requires the platforms to proactively work with right holders to stop users from
uploading copyrighted content without right holders’ prior consent. This will require automatic scanning
and filtering of all material being uploaded to platform sites, such as YouTube, Dailymotion or Facebook.
Small and micro platforms will not be subjected to article 13, while Wikipedia and other open source
platforms will also be exempted.
Despite those restrictions to the scope of article 13, several MEPs view the mandatory and automatic
filtering and scanning of content as potentially too onerous for small and start-up platforms, thereby
encouraging centralisation and consolidation of the internet since only large platforms will have the
means and tools to implement this automatic filtering.
While there will be some costs involved for tech platforms, in connection with the establishment of
security measures for securing that protected content is dealt with in the right manner, right holders will
have much more financial incentives to upload their content to these platforms, once the DSM Directive
is adopted by final vote in January 2019 and then transposed by each member-state.
Online providers of user-generated content will no longer be able to hide behind any Safe Harbor
provisions, which essentially set out that, when users share content that infringes someone else’s
copyright, the conduit through which that content is shared is not liable for the users’ infringing activity,
as long as such platform, if and when a copyright owner notifies it of such infringement, for example by
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way of a “take down” notice, takes action to remove that content.
For the first time in history, through the DSM Directive, it is recognised that online content sharing
service providers are not meant to be protected by Safe Harbor law, but should license any content first,
as well as take proactive measures to prevent users from uploading unlicensed content.

2. Signature of the Music Modernization Act into US law
As explained in my article “Crefovi’s take on Midem 2015: wider income streams, that transparency issue
and levelling the playing field“, the US congress ignored the copyright reform bills, such as the
Songwriter Equity Act, the Allocation for Music Producers Act and the Fair Play Fair Pay Act, drafted by
the US music industry, for many years.
While US radio broadcasters and other stakeholders fiercely pushed back on any introduction of a sound
recording public performance royalty for AM/FM (terrestrial) radio in the USA, the collection and
distribution of digital sound recording public rights, made by the US non-profit organisation established
by Congress, SoundExchange, on behalf of artists and producers, was not as efficient and wide-ranging as
it could have been.
As a consequence, many US artists, producers and managers worked from abroad, mainly in Europe, in
order to benefit from wider sources of income and, in particular, from sound recording public
performance royalties, also called neighbouring rights royalties.
This sorry state of affair is now over, with the Music Modernization Act (“MMA“) signed into law on 11
October 2018, further to being passed through both the House and Senate.
The MMA is a combination of three bills, as follows.
The Music Modernization Act which aims at improving how music licensing and royalties would be
paid in consideration of streaming media services in the three following ways:
It sets up a non-profit governing agency that will create a database relating to the owners of the
mechanical license of sound recordings – i.e. the copyright that covers the composition and lyrics
of a song (not the rights over the performance and recording of such song, which are held under a
different license and collected by SoundExchange); such new agency will establish blanket
royalty rates, which will be applied to pay composers and songwriters, when their songs are used
by streaming services, and when such songs are recorded in this database. Such new agency and
database should eliminate the difficulty previously faced by streaming services to properly
identify any mechanical license holders. These royalties will be paid by streaming services, to the
new agency, as a compulsory license, not requiring the mechanical license holder’s permission.
The agency will then be responsible for distributing such royalties.
It ensures that songwriters, composers and lyricists are paid a portion of mechanical license
royalties for either physical or digital reproduction of a song with their lyrics or musical
composition, at a rate set by contract.
It revamps the rate court process when disagreements over royalty rates arise, with a random
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judge in the United States District court for the Southern District of New York assigned to oversee
and handle such cases, from now on.
The Compensating Legacy Artists for their Songs, Service, and Important Contributions to Society
Act (the “CLASSICS Act“), which addresses the situation of sound recordings made before 15 February
1972, which were not covered under federal copyright law, leaving them up to the individual states to
pass laws for recording protection. This had created a complex series of laws that made it difficult for
copyright enforcement and royalty payments. The CLASSICS Act sets out that sound recordings before
1972 are covered by copyright until 15 February 2067, with additional language to grandfather in older
songs into the public domain at an earlier time. Indeed, recordings made before 1923 will enter the public
domain on 1 January 2022, with recordings made between 1923 and 1956 being phased into the public
domain over the next few decades.
The Allocation for Music Producers Act (“AMP“) set outs that SoundExchange must also distribute
part of the royalties on sound recordings, collected on digital sound recording public rights, to “a
producer, mixer or sound engineer who was part of the creative process that created the sound
recording“.

While the Music Modernization Act streamlines the music-licensing process in the digital era, it is worth
noting that the more beefy provisions set out in the Fair Play Fair Pay Act have not been incorporated in
it. Indeed, the Fair Play Fair Pay Act had been designed to harmonize how royalties were paid by
terrestrial radio broadcasters and internet streaming services, on sound recording public rights. While
songwriters and composers will now receive mechanical license royalties on both digital streaming and
radio plays, performing artists and music producers will remain at a disadvantage since their performance
royalties will keep on only being collected by SoundExchange on digital and streaming plays; not on
terrestrial radio plays. It is baffling that the US government still considers such use of songs and sound
recordings on radio to be merely “promotional” and therefore devoid of royalties for performers.
While the MMA is, without any doubt, a step in the right direction, to improve the financial well being of
US songwriters, composers and lyricists, and, to a degree, of US artists, producers and performers as well
as US music professionals such as music producers, engineers and mixers, these US reforms are nowhere
as forward thinking and protective towards right owners than the DSM Directive or, even, the current EU
copyright and neighbouring rights protection framework. Indeed, all the provisions set out in the MMA
relate to the protection and remuneration of rights which have long been fully protected, and monetised,
in the EU.

To conclude, the EU remains at the forefront of protecting right owners in the digital era, compared, in
particular, to the USA, and it will be interesting to watch which side of the protection spectrum the United
Kingdom decides to take, once it fully withdraws from the EU and ceases to have any obligation to
transpose the DSM Directive in its national law, as a member-state, on 29 March 2019.
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Annabelle Gauberti is the founding partner of Crefovi, our London and Paris law firm specialised in
advising the creative industries. Having worked with creative clients for more than sixteen years,
Annabelle is an avid believer in the importance and value of looking forward, and planning ahead, to
thrive in the current music industry and its new paradigm. The work undertaken by her regularly includes
advising songwriters and composers on publishing deals; producers and performers on record deals and
all of the latter on streaming deals and sync transactions; as well as intellectual property registration and
protection, intellectual property and commercial litigation, negotiating merchandise deals and
partnerships between brands and bands. She is a solicitor of England & Wales, as well as an “avocat”
with the Paris bar.
Annabelle is also the president of the International association of lawyers for the creative industries
(ialci).
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